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DECISION AND DIRECTION OF ELECTION!*

This case concerns the supervisory status of licensed practica nurses (LPNs) who
act as charge nurses. The Union seeks to represent a unit of about a dozen LPNswho
work as charge nurses a The Hermitage, a nursing home in Worcester, Massachusetts
The Hermitage maintains that the LPNs are dl statutory supervisors by virtue of their
authority to assgn work, to responsibly direct employees, to discipline, and to complete

! Upon a petition duly filed under Section 9(c) of the National Labor Relations Act, as amended,
ahearing was held before a hearing officer of the National Labor Relations Board. In accordance
with the provisions of Section 3(b) of the Act, the Board has delegated its authority in this
proceeding to the Regiona Director.

Upon the entire record in this proceeding, | find that: 1) the hearing officer's rulings made at the
hearing are free from prejudicia error and are hereby affirmed; 2) the Employer is engaged in
commerce within the meaning of the Act, and it will effectuate the purposes of the Act to assert
jurisdiction in this matter; 3) the labor organization involved claims to represent certain
employees of the Employer; and 4) a question affecting commerce exists concerning the
representation of certain employees of the Employer within the meaning of Section 9(c)(1) and
Section 2(6) and (7) of the Act.

% The Hermitage is one of severa nursing homes operated by Beverly Enterprises.



probationary and annua evauations. The Union aso seeks to include an LPN/weekend
supervisor postion, which The Hermitage maintainsis dso supervisory. | find that the
LPN/charge nurses and L PN/weekend supervisor are nonsupervisory employees®

Supervisory Status of the L PNs

FACTS

Background

The Hermitage is along-term care facility with 101 beds. There are two unitson
the first floor, a 38-bed unit for Alzheimer’s patients and a 32-bed unit referred to asthe
main station. A unit on the second floor has beds for 31 residents.

Robert Petroff is the executive director of The Hermitage. The nursing
department is headed by Director of Nurses Gayle Sharigian. Three registered nurses
(RNS) report directly to Sharigian: Assstant Director of Nurses Justine McDuffy, Staff
Deveopment Coordinator Ann Marie Acciavatti, and RN Assessment Coordinator and
MMQ Nurse LauraEvans® Thereis aweekend supervisor position that is currently
vacant. There are gpproximately five RNs and a dozen LPNswho act in the capacity of
charge nurse on the three units, and about 50 certified nursing aides (CNAS).

On weekdays, the units at The Hermitage are staffed pursuant to the three
traditiond shifts for nursing homes, 7am. to 3 p.m., 3p.m.to 11 p.m., and 11 p.m.to 7
am. On weekends, the RNs and LPNswork 12-hour shiftsfrom 7 am.to 7 pm.and 7
p.m. to 7 am., but the CNAswork the usud three eight-hour shifts.

During mogt shifts, each unit is saffed by one nurse, who acts as the charge
nurse> During the day shift on weekdays, there may be either one or two nurses on each

® The Hermitage currently employs no per diem LPNs. One per diem LPN, who was terminated,
is the subject of a pending unfair labor practice charge in Case 1-CA-41432. At the hearing, the
Union took the position that per diem LPNs should be included in the unit to the degree that they
meet the Board's standard for regularity of employment. The Hermitage took the position that
there are no per diem LPNs and that the terminated per diem LPN should not be included in the
unit. Because of the uncertainty over thisindividud’s status due to the pending unfair labor
practice charge, | will permit her to vote under challenge.

* Theresa Pietro was the director of nurses until she left on June 29, 2003, and Sharigian was
hired as the new director of nurses on September 8, 2003. Neither Pietro nor Sharigian testified
a the hearing. RN Assessment Coordinator Laura Evans, who did testify, has worked at The
Hermitage for 16-17 years and served as acting director of nurses during the summer of 2003
until Sharigian arrived. Over the years, she has often performed the duties of an assistant director
of nurses, athough that was not her title, because there was no one in that position.

® Both RNs and LPNs serve as charge nurses, and they generally perform the same duties, with a
few exceptions. Only RNs may perform certain tasks, such as inserting gastrointestinal tubes,
removing an intravenous line, or pronouncing the expiration of a resident.



unit. If there are two nurses, one is designated as the charge nurse, and the other isthe
secondary nurse® Finally, each unit is staffed by anywhere from two to five CNAs,
depending on the unit and the shift.

Authority to assgn work and responsibly direct the CNAS

Charge nurses are responsible for developing an initid and updated plan of care
for each resdent. They develop each plan with input from the resdent’ s family, doctor,
socid worker, physical therapist, occupational therapist, speech thergpist, and dietician.
Three nurses on the day shift, one for each unit, have been designated “ patient care
coordinators” They participate in quarterly “MDS’ meetings a which each resident’s
care plan is updated, athough every nurse should be updating plans continuoudly.’

Charge nurses are responsible for meeting the medical needs of the residents on
their unit. They assessthe resdents medica condition, for example, by performing skin
assessments, and they administer medications and trestments. If there are two nurseson
aunit, they divide their responghilities so that one acts as the charge nurse, running the
unit overdl, while the secondary nurse dispenses medications and treestments. They act
asliaison to the resdents families and doctors.

The CNAs are respongible for asssting the resdents with activities of daily living
(ADLSY), such as bathing, dressing, grooming, feeding, and taileting. They trangport
resdentsto activities. They reposition residents every two hours, using equipment such
as bolsters and wedges to keep residentsin the proper position. They weigh residents
periodically according to aschedule, and take the resdents temperature. They use
techniques prescribed in the plan of care, such as range of motion exercises or feeding
techniques. They change linens, get resdents up in the morning, put them to bed a night,
and make sure bed darms are on. They are responsible for documenting their work by
completing ADL sheets for each resident.

Staff Development Coordinator Ann Marie Acciavetti currently schedules the
nurses and CNAs for their shifts and units, setting up each weekly schedule about a week
ahead of time. Most CNAswork on the same unit each week, athough some float.
CNAs need specid training to work on the Alzheimer’ s unit, but there are no other
redrictionsin assgning them to units. Evanstedtified that LPNs may transfer CNAs
from one unit to another without prior gpprovd, if they are short-handed, but that this
probably does not occur very often. If Evans or another manager isin the building, they
would handle such transfers.

® This division of responsibility is not permanent. That is, anurse may act as the secondary nurse
one day and a charge nurse on another day.

" The patient care coordinators perform this role in addition to their regular duties as charge
nurses. Thereisno pay differential for patient care coordinators. The record does not reveal
whether they are RNs or LPNSs.



To divide up the CNAS workload, the patient care coordinators create
“assgnments.” For example, the patient care coordinator may designate rooms one
through ten as“Assgnment A.” When Acciavatti posts the weekly schedule, she dso
posts an assgnment sheet, in which she has assigned each CNA on the shift to an
assignment, i.e, assgnment “A,” “B,” “C,” etc® Evanstedtified that charge nurses may
change the assgnments. They may do o, for example, to accommodate a resident who
prefers afemae to amae CNA, or to match a CNA with more kill or longevity with an
acutely ill resdent. CNAs may ask thar charge nurse to switch assgnments if they are
having difficulty with a particular resdent. Findly, charge nurses may assign aCNA to
work one-on-one with aresident for aperiod of time if the resdent is acutely ill or has
had multiple fals or has an intravenous line.

At the beginning of each shift, the charge nurses give “report” to the CNAS,
telling them whether there has been any change in aresdent’s condition, whether a
resdent is going anywhere that day, or any other concerns. The assgnment sheet drawn
up by the day shift nurses shows what each particular patient needs for the day. Evans
tedtified that the CNAs do routine tasks every day, but the charge nurse may add an extra
task for aresdent on agiven day. Shetedtified that the charge nurses make sure that the
CNAs perform dl of their duties and may send a CNA back to perform atask that they
performed incorrectly. For example, they may tell CNAsthat they failed to properly
dress aresident for the wesether, did not complete shaving a resident, or failed to use

proper positioning equipment.®

Former Weekend Supervisor Karen Goodney testified that the CNAS pretty much
know their respongibilities. The nurses may have to tell the CNAs to perform tasks that
they have failed to perform, such as shaving aresident, but CNAs remind one another as
well. Charge nurse Faith Hilton testified that the CNAs know what to do without being
directed. Charge nurse Tara Brooks aso testified that she does not need to give the
CNAsany direction. She may ask them to let her know if aresdent hasvoided. A CNA
may tell her that a resident refuses to get washed up, in which case she tells the CNA to
try later or switch residents with another CNA.

The assgnments posted by Acciavatti aso establish the CNAS' break times.
CNAs are supposed to report to the charge nurse on the unit when they leave for abreak

® Former Weekend Supervisor Karen Goodney, who used to do the scheduling, testified that she
tended to assign CNAs to the same unit each week, but to rotate them every week through
assgnments A, B, C, etc. Charge nurse Faith Hilton testified that on the Alzheimer’s unit, where
she works, the two CNAs on her shift do rounds together for all 38 residents, despite their
separate assignments. They use the assignments only to divide up the work of completing the
ADL shests.

® Staff Development Coordinator Acciavatti testified that she conducts orientation sessions for
new nurses at which she tells the nurses that they are responsible for seeing that CNAs carry out
procedures such as safety and infection control rules correctly and that they must reinforce this on
the units.



and return. The charge nurses may change their break time, if necessary, to get the work
done. Evanstedtified that charge nurses may “correct” a CNA who takestoo long a
break.

Evanstedtified that a charge nurse may approve a CNA'’srequest to leave early in
case of illness or an emergency a home. Charge nurses do not need prior approval to do
S0, but may let a manager know after the fact, as a courtesy. This happens on off shifts
when no manager is present. Charge nurse Tara Brooks testified that she did thisonly
once. Shetold a CNA to leave early, because she was having chest pains and Brooks felt
she should seek medicd attention. Charge nurse Faith Hilton testified that she could let a
CNA leave early if they request it and that she did this once when a CNA wasill. She
notified ADON McDuffy, who happened to befilling in as a charge nurse that night, that
she had sent the CNA home, and McDuffy sent over a CNA to replace her.

If aCNA cdls acharge nurse to report that he or she will be absent for a
scheduled shift, referred to as a cal-out, the charge nurse will try to find a replacement by
telephoning off-shift CNAs or per diems or by asking a CNA from the prior shift to stay
over for an extrashift. Charge nurses do not have authority to require an off-shift CNA
to comein to work or to require a CNA to work an extra shift. Brooks testified that she
has been told she is not to cause overtime when finding replacements. Evans testified
that sometimes “ management” has directed the charge nurses not to replace a CNA who
has cdled in Sck.

Authority to evduae

Probationary evauations

New CNAs a The Hermitage receive awritten evauation after completing a
three-month probationary period, referred to as an introductory evaluation. The
evauation form includes a place for the charge nurse who completesiit to check off
whether the CNA is recommended for retention, recommended for review again within
30 days, or not recommended for retention. New CNASs do not receive araise at the end
of the probationary period.

Evanstedtified that LPNswoud bring any issues raised during the firgt three
months of a CNA’s employment to the attention of the director of nurses, assistant
director of nurses, or Saff development coordinator, that they could recommend
termination of a CNA who was not performing adequatdly during that period, and that
management would follow that recommendation. However, she could not recall any
instance in which an LPN recommended the termination of a probationary employee*®

1% The Hermitage did not introduce into evidence any introductory evaluations completed by

LPNs. The Union introduced one introductory evaluation of a CNA that was completed by an

RN in October 2002. In this evaluation, former DON Theresa Pietro, who signed the document
after the nurse but two days before the CNA, crossed off the nurse’ srating of “NA” for seven job
elements and inserted arating.



Annud evauaions

Employees a The Hermitage, including CNAS, receive an annua written
evauation on the anniversary of their date of hire. Charge nurses, including LPNS,
complete the evaluations for CNAs*! On the evaluation form, the nurses rate the CNAs
on ascale from 1 to 4 with respect to numerous job elements.*? They total the score and
divide it by the number of job dementsto come up with an overdl rating between 1 and
4. Thereisaso space for comments.

Evans tedtified that the director of nurses could, but does not typicdly, have input
into CNA evauations prior to completion. LPNs may approach the director of nurses or
another manager to discuss evaluations, but they are not required to do so before
reviewing them with the CNAs. On August 21, 2003, while she was acting director of
nurses, Evans sent an e-mail to former Weekend Supervisor Karen Goodney and
Assgant Director of Nurses McDuffy, in which she gave them aligt of evauations that
needed to be completed and told them to give them to the executive director, Robert
Petroff, for his review before they sat down with the employees to review them. Evans
testified that she could not recal why Petroff wanted to review the evauations a that
point and thet it is not their usua practice.

Karen Goodney testified that, when she was the weekend supervisor, the director
of nurses gave her apacket of evauations to be completed for CNAs, which she would
digtribute to the nurses. The nurses would turn the evaluaions in to the director of nurses
after they had completed them, and sometimes, but not dways, the director of nurses
would return them to the nursesto review with the CNAs. Goodney testified that it was
pretty common for the director of nurses to make changes to evauations and, at times,
the DON made changes to the scores. '

LPN Faith Hilton has completed only one evaluation of a CNA, Denise Allen,
which wasin February 2003. Hilton testified that ADON Jugtine McDuffy told her to
return the evauation to McDuffy after she completed it, which shedid. McDuffy then
told her that The Hermitage usudly doesnot give dl “1's’ on an evduation. Hilton
never met with Allen to review the evauation. Director of Nurses Pietro signed it before

! |t appears that charge nurses may not complete al of the CNA evaluations. A January 2003
annual evaluation of CNA Delores Asamoah was signed only by the director of nurses.

2 A rating of “1” denotes “ Exceeded al performance expectations,” “2” denotes “Met and
exceeded most performance expectations,” “3” denotes “Met performance expectations,” and “4”
denotes “Did not meet performance expectations.”

'3 Although The Hermitage employs approximately 50 CNAs, only four annual evaluations of
CNAs completed by LPNs were submitted into evidence. It appears that in one case, the DON
changed seven ratings from “NA” or “1” to “2,” and in another case the DON changed two
ratings of “NA” to “1.” A third evaluation has one altered rating. The LPN’sratingsin the fourth
annual evaluation were unchanged.



the CNA did, and it appears from the evauation that two ratings of “NA” were changed
toa“l”

LPN Tara Brooks has completed only one evaluation of a CNA, and that was
quiteawhile ago. Shereturned it to Pietro after completing it. She never met with the
CNA and never saw it again. She does not know if anyone made changes to her ratings

Evans tedtified that the annual evaluations are used to determine merit increases
and that the director of nurses determines whether a CNA will receive awage increase.
The potentia raise depends on what the corporation dlowsin agiven year and varies
from year to year. Jay Bagley, Beverly Enterprise’ s managing director of human
resources and labor reations for the region that includes Massachusetts, testified that, in
2002, al wage increases were delayed by three months. In 2003, there was a wage freeze
for dl Beverly Enterprise employees in Massachusetts. The wage freezeis il in effect,
but it will not be permanent.

The Hermitage does not maintain any guidelines that establish a particular
correlation between employees overdl ratings on thelr evauation and the amount of
their raises. Evanstedtified that a CNA with apoor evaluation may get noraise or a
minimum percentage raise, while a CNA with a better evaluation may receive the
maximum percentage alowed or somewhere in-between.** Although there is no space on
the evauation form for a recommendation, Evans tetified that some nurses writein a
recommendation for araise on the evduation.’® Thereisno evidencein the record
regarding actual raises received by CNASs as aresult of their evduations. Evans tedtified
that she knows of no CNAsthat did not get araise because of their evduations, dthough
she has not reviewed many evauations. Goodney testified that she was never told how
the ratings would affect the CNAS raises or that a CNA could receive a“ partid” raise
based on an evduation, and she did not know the amount of raises CNASs received.
Evanstedtified evauations could affect promotiona opportunities and that an extremdy
poor eva uation could lead to discipline, but she gave no examples where this has
occurred.

Authority to discipline

Beverly Enterprises maintains adisciplinary policy tha describesthe
conseguences of various types of offenses. The most serious types of offenses, called
Category 1, result in immediate suspension without pay, pending investigetion for

4 As noted above, neither the former director of nurses nor the current director of nurses testified
a the hearing, and there was no record evidence about the specific methodology either of them
used in the past or will use in the future to determine the amount of wage increases.

!5 1n @ 2001 evaluation submitted into evidence, an LPN wrote in the comment section that she
recommended the CNA for the maximum raise. The record does not revea whether the CNA
received the maximum raise. Of the three other evaluations of CNAs by LPNs that were
submitted into evidence, none included a specific recommendation for araise.



discharge. Other types of misconduct, called Category 2, result in progressive discipline
conggting of written warnings for the first, second, and third infractions, and suspension
pending investigation for discharge for the fourth infraction. The policy provides,
however, that the procedures are not absol ute rules, and that appropriate discipline or
counseling action will be determined a Beverly' s discretion on the badis of the particuar
circumstances.

Evanstedtified that L PNs are authorized to discipline CNAs under this policy,
without prior gpprova, including the authority to give averba warning or issue awritten
warning to CNAs. The Hermitage submitted into evidence only one written warning, a
firgt written warning that LPN Joyce Nadeau issued to a CNA in July 2002 for leaving
the work areafor an extended period of time without notifying the charge nurse. The
warning was co-signed by then Director of Nurses Theresa Pietro the day after Nadeau
and the CNA signed it.!® Evanstestified that written disciplineis not frequent at The
Hermitage. She could not recall any other warnings issued by LPNsin recent years.
Discipline over atendance problems, which isthe main issue for CNAS, is not handled by
the LPNs. Charge nurses do not have access to the CNAS personnd files unlessthey ask
the director of nurses.

Evans and Acciavatti testified that charge nurses have authority to suspend CNAS,
without prior gpprovd, for serious violations such as impairment by drugs or dcohol,
deeping while on duty, insubordination, or suspected neglect or abuse of aresident.
Acciavaiti tells new nurses about their authority to suspend CNAS during orientation.

The director of nurseswould review the matter after that. Evans o testified that LPNs
have authority to make a recommendation concerning termination. Neither Evans nor
Acciavatti could recdl any suspensions or terminations in recent years.

Acciavati testified thet, within the last two years, there was an incident on the 3
to 11 shift in which aresident accused a CNA of dapping her. The nurse spoke to both
the resident and the CNA and decided that the resident was confused and had not been
dapped. She did not send the CNA home, but left a message for the director of nursesto
follow up the next day.

Charge nurse Tara Brooks, who has worked at The Hermitage for three years and
nine months and works nights, testified that she has never issued written discipline. She
once found a CNA harassing aresdent. Shetold the CNA to leave the resdent aone and
sent an e-mail about it to the weekend supervisor, staff development coordinator, and
director of nurses. They never ingtructed her to discipline the CNA. In another incident,
Brooks told former Weekend Supervisor Goodney about a CNA who left work early.
Goodney asked her to “write him up,” but Brooks said that she would not, that it was not
her business. Goodney issued awarning to the CNA, and did not discipline Brooks for

'® Evans, through whom the warning was offered, had no personal knowledge of the
circumstances surrounding the issuance of this warning, such as whether Nadeau consulted with
any managers prior to issuing it.



faling to do so. Brooks tedtified that if a CNA were intoxicated she would cal a
supervisor, but this has never happened.

LPN Faith Hilton has worked at The Hermitage since September 2002 and works
the night shift. Shetestified that she has never issued written disciplineto CNAs. She
has handled minor disciplinary problems, such as ariving late or leaving for bresks
without telling her, by smply speaking to the CNA about it. On one occasion, someone
had assigned a CNA to work “one-on-one’ with aresdent. Hilton told Assistant Director
of Nurses McDuffy, who happened to be working as a charge nurse that night, that this
was not a good idea because the CNA had atendency to fall adeep. McDuffy told Hilton
to send the CNA to her if there were aproblem. Hilton had to wake the CNA severa
times and findly sent him to McDuffy. Hilton did not discipline the CNA, nor did
McDuffy ingruct her to. Hilton tedtified that she believes she could have disciplined
him, dthough sheis not familiar with the discipline palicy.

Secondary indicia

The LPNswho work on the evening and night shifts are the highest levd of
authority at the facility during those hours. The LPNs are primarily respongible for
dedling with issues that arise during those shifts, such as staffing problems, the death of
resdents, family Stuations, building maintenance problems, and fire drills. Goodney
testified that the new director of nursestold her to cdl her if apatient fell or was sent to
the hospital during her shift. LPNswould be responsible, in the case of adisaster, to
follow the protocol for leaving resdents in their rooms or evacuating them if necessary
and cdling the authorities. Brooks testified that one day within the last year, thefire
adarms kept going off. She followed the procedure to call a certain number, ensured that
the residents were in their rooms, kept their doors closed, and did ahead count. The
CNAs did the same things, and she did not need to direct them.

The job description for charge nurses states that they supervise the CNAsin the
delivery of nursing care, coach, counsd, and assign CNAsto provide resident care. They
are to evauate the job skills and work performance of CNAs through aforma evauation
process and discipline CNAs for violations of work rules or policies or for poor
performance, including recommending suspensions and terminations. The job
description states that the charge nurses assign CNAs specific duties for resdent care and
direct their work, and assign hours, breaks, and med periodsto CNASs. It States that they
cal in replacements and transfer CNASs to ensure adequate staffing levels and revise their
work schedules as necessary. They areto train new CNAS, attempt to resolve their
complaints and grievances, and participate in supervisory meetings. The LPNs are rated
in their annua eva uations on job ements such as evaduaing, disciplining, and training
CNAs, cdling in replacements, and reassigning CNAS to ensure adequate staffing levels.



ANALYSIS

Pursuant to Section 2(11) of the Act, the term “supervisor” means any individua
having authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward, or discipline other employees, or responsgbly to direct
them, or to adjust their grievances, or effectively recommend such action, where the
exercise of such authority is not of amerely routine or clerica nature, but requires the use
of independent judgment. To qudify asasupervisor, it is not necessary that an
individual possess al of the powers specified in Section 2(11) of the Act. Rather,
possession of any one of them is sufficient to confer supervisory status. Chicago Metdlic
Corp.!” The status of a supervisor under the Act is determined by an individua’ s duties,
not by histitle or job dassfication. New Fern Restorium Co.*® The burden of proving
supervisory status rests on the party dleging that such satus exists. NLRB v. Kentucky
River Community Care*® The Board will refrain from construing supervisory status too
broadly, because the inevitable consequence of such a congtruction isto remove
individuals from the protection of the Act. Quadrex Environmental Co.?°

Authority to responsbly direct the CNAs

For many years, the Board held that individuas such as charge nurses will not be
deemed to have used “independent judgment” when they exercise ordinary professiona
or technica judgment in directing less skilled employeesto ddliver servicesin
accordance with employer- specified standards. In NLRB v. Kentucky River,?! the
Supreme Court rejected that interpretation of the term “independent judgment” as
inconggtent with the Act, dthough it recognized that it iswithin the Board' s discretion to
determine, within reason, what scope or degree of “independent judgment” meetsthe
gtatutory threshold.

| conclude that, in this case, the degree of judgment exercised by the LPNsin
directing the CNAsi s insufficient to support afinding of supervisory status. The tasks
that CNAs perform, such as feeding, dressing, and grooming residents, are very repetitive
and requirelittle kill. Three LPNs testified that the CNAS pretty much know their
responsibilities and do not need any direction. Bozeman Deaconess Hospital.?? (the
record shows that the LPNs and aides are familiar with the tasks they are assgned to

7273 NLRB 1677, 1689 (1985).

1% 175 NLRB 871 (1969).

19532 U.S. 706, 121 S.Ct. 1861, 167 LRRM 2164 (2001).
2 308 NLRB 101, 102 (1992).

1121 S. Ct. 1861 (2001).

#2322 NLRB 1107 (1997).

10



perform and require little further ingtruction in carrying out their duties). Under these
circumstances, the Board has found in post- Kentucky River cases that charge nurses
authority to make sure that CNAs perform their jobs properly and to cal to their attention
that atask has not been performed properly does not require independent judgment.
Beverly Hedlth and Rehabilitation Services, Inc.?® (LPNswho relate particular resident
care requirements to CNAs and show CNAs the correct way to perform atask if they
observe them doing something incorrectly are not supervisors, duties require little skill,

are repetitive and at times even unpleasant); Meridian Home Care Services? (preparing a
care plan and directing home hedlth aidesto carry out a*“check list” of routine duties does
not usualy require Section 2(11) judgment); Franklin Hospital Medica Center.®

Authority to assgn work

The LPNS role in assigning work does not demondirate supervisory status. Itis
the staff development coordinator who schedules the CNAs to work a particular shift and
unit. The charge nurses authority to transfer CNAs between unitsin the event that a unit
is short-staffed does not confer supervisory status, in the absence of evidence that such
transfersinvolve anything more than a routine judgment as to the number of CNAs
needed to serve a particular number of patients. Northern Montana Hedlth Care Center.?®
| 0 note that Evans gave no examples of such transfers and testified that they probably
do not occur very often and only during shifts when higher managers are not present.

It requires no independent judgment for the LPN/patient care coordinators to
devisetheligt of resdents that congtitute an assgnment, where, for example, they
designate rooms one through ten as“Assgnment A.” The staff development coordinator,
not the charge nurses, then assgns the CNAs to their assgnments for each shift. While
the charge nurses may sometimes change an assignment to a particular resident based on
the type of assistance needed or the gender or skills of the CNA, the Board has found that
work assignments based on assessments of employees’ skills, when the differencesin
skills are wel known, are routine functions that do not require the exercise of
independent judgment.

Authority to gpprove breaks has been found to be routine clerica judgment not
requiring the exercise of independent judgment. Loyalhanna Care Center;?’ Youwville

2% 335 NLRB 635 (2001).
2 Case 22-RC-12098 (2002) (review denied in an unpublished decision).
?% 337 NLRB No. 132 (July 17, 2002).

%6 324 NLRB 752, 754 (1997), enforcement granted in relevant part, Northern Montana Health
Care Center v. NLRB, 178 F.3d 1089 (9" Cir. 1999).

#7332 NLRB 933, 935 (2000).

11



Hedlth Care Center, Inc.?® Similarly, the Board has found that there does not appear to be
any subgtantia degree of judgment involved in permitting an employeewho istoo ill to
work or one who experiences afamily emergency, to go home. Loyahanna Care
Center;*® Washington Nursing Home.*® Findly, the LPNS authority to find replacements
for CNAswho “cdl out” by offering the work to off-shift CNAs does not confer
supervisory status, where the LPNs are only asking for volunteers and cannot compel
CNAs ether to comein to work or to stay past the end of their scheduled shift.

Harborside Hedlth Care.®*

Authority to evduae

Probationary evduations

| decline to find that the LPNs are statutory supervisors by virtue of their rolein
completing evauations of probationary employees. | note, at the outset, that The
Hermitage has not introduced into evidence any probationary eva uations completed by
LPNs. Assuming that LPNs do complete such evauations of newly-hired CNAS, thereis
no evidence that any LPN'’s evduation of a probationary CNA has ever |led to their
termination or to the extension of their probationary period, and Evans testified that she
could not recdl any instance in which an LPN recommended the termination of a
probationary employee. When an eva uation does not, by itsdlf, affect the wages and/or
job gatus of an employee being evauated, the individud performing such an evauation
will not be found to be a statutory supervisor. Harborside Healthcare, Inc.®?

Annud evauaions

The LPNS rolein completing the CNAS annua appraisals does not confer
Section 2(11) status.>® The Hermitage asserts that by completing the CNAS evauations,
the LPNs effectively recommend their merit increases. The Hermitage hasfailed to
demondtrate, however, that there is adirect correlation between the ratings given by the

%8 326 NLRB 495, 496 (1998).

% Qupra at 935.

% 321 NLRB 366, 367 fn. 4 (1996).

%1 330 NLRB 1334, 1336 (2000).

%2 1d. at 1334.

* | note that the evidence is in conflict as to whether the prior or new director of nursestypicaly
reviewed or will review the evaluations completed by the LPNs before their presentation to the
CNAs. Further, the record isinsufficient to determine the frequency with which the director of
nurses altered or will ater the ratings given by the LPNs, sinceit includes only four annual

evaluations of CNAs that were completed by LPNs, athough there are 50 CNAs employed a The
Hermitage.
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LPNs and the amount of the CNAS merit raises** The Hermitage does not maintain any
guiddines that establish such a correlation, and there was no evidence asto precisely
what methodology the former DON used or the current DON will use to determine the
amount of aCNA’sraise. Evans testimony that a CNA with apoor evauation may get
no raise or a minimum percentage raise, while a CNA with a better evauation may
receive the maximum percentage alowed or somewhere in-between istoo vague to
demondtrate that the ratings given by the LPNs directly affect wage increases,

particularly where The Hermitage introduced no evidence regarding any raises actudly
received by CNAs asaresult of their appraisds® Harborside Hedlthcare, Inc.*®
(evidence fails to establish adirect link between eva uations and pay increases where
DON merdy takes the evauations “into congideration” in determining raises); Elmhurst
Extended Care Fadilities®” (no practice of directly correlating evaluation scoresto
gpecific merit increases, and the employer’ s witness did not know what “system” would
be used to assign increases that year); Cf. Bayou Manor Health Center, Inc.3® (specific
percentage wage increases corresponded to the scores on evauation forms completed by
LPNSs).

Authority to discipline

The Hermitage asserts that LPNs are statutory supervisors by virtue of their
authority to issue verbd discipline, to issue written discipline that may leed directly to
suspension and/or termination, and to suspend CNAS i certain circumstances. |
disagree.

The power to verbaly reprimand employeesistoo minor adisci EI inary function
to amount to statutory authority to discipline. Passavant Health Center.®
Notwithstanding Evans genera testimony that L PNs have authority to issue written
warnings to CNAs without prior gpprova, The Hermitage produced only one written
warning issued by an LPN to a CNA, and thereis no evidence regarding the

% The fact that, in one evaluation in 2001, an LPN wrote that she recommended the CNA for the
maximum raise does not establish supervisory status, where one evauation is insufficient to
establish a practice of LPNs recommending particular raises, and there is no evidence that the
LPN’s recommendation was effective in that it was followed.

% Obvioudly, in 2003, the performance appraisals had no effect on merit increases at all because
of the wage freeze. | do not rely on the wage freeze, however, in reaching my conclusion that the
ratings do not affect wage increases, because of Bagley’ s testimony that the wage freeze will not
be permanent.

% 330 NLRB 1334, 1335 (2000).

%7 329 NLRB 535, 537 (1999).

% 311 NLRB 955 (1993).

%9 284 NLRB 887, 889 (1987).
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circumstances surrounding its issuance, such as whether the LPN consulted with any
higher authority beforeissuing it. From testimony about four other instances of
misconduct by CNAS, it appears that in each case the LPNs referred the matter to the
DON, ADON, or weekend supervisor without issuing a warning themsalves or even
recommending awarning. In fact, in one of those incidents, the weekend supervisor told
the LPN to “write up” the CNA, but the LPN refused, stating that it was not her business.
In these circumstances, the one unexplained ingtance in which an LPN actudly issued a
written warning is too isolated an event to confer supervisory status. Ten Broeck
Commons™ (failure to exercise supervisory authority is probative of whether such
authority exists).

Further, the Board has found that written warnings are not themselves aform of
discipline. 1llinois Veterans Home at Anna L.P.** Authority to issue warnings that do
not automaticaly affect job status or tenure does not condtitute supervisory authority.
Ohio Masonic Home.** Here, The Hermitage' s disciplinary policy providesthat a fourth
violation of its rules after receipt of three written warnings may result in suspenson
pending investigation for discharge, but the policy aso provides that The Hermitage dso
retains discretion to determine gppropriate discipline based on the circumstances. Thus,
written warnings issued by the LPNs do not automatically lead to personne action.
Green Acres Country Care Center®®

Asfor the LPNs aleged power to suspend CNAS, without prior approval, for
serious violaions such as acohol impairment, degping while on duty, or abuse of a
resident, there is no evidence that an LPN has ever done so. In fact, when confronted
with a CNA who was degping on duty, LPN Faith Hilton did not suspend him, but sent
him to the ADON, asingtructed. In any event, the Board has held that the authority to
send employees home for such flagrant violationsis not an indicium of supervisory
authority, because the offenses are such obvious violations of the employer’s policies that
no independent judgment isinvolved in the decision. Michigan Masonic Home.**

Secondary indicia

The job descriptions and evaluations of the LPNS, read in the abstract, appear to
endow them with Section 2(11) authority over the CNAs. Theredity, as demonstrated
by the record, however, isthat they do not possess the authority described in those

%9 320 NLRB 806 (1996).
1 323 NLRB 890 (1997).
%2 205 NLRB 390, 394 (1989).
* 327 NLRB 257 (1998).

332 NLRB 1409, 1411 fn. 5 (2000).
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documents. The issuance of “ paper authority” that is not exercised does not establish
supervisory status. Crittenton Hospital;*® Beverly Hedlth and Rehabilitative Services;*®

The fact that the charge nurses are, at times, the highest ranking individuals at the
facility does not warrant a different result. The Board has held that secondary indicia
such asthis are insufficient by themsdves to establish supervisory status, unlessthereis
evidence that the disputed individuals possess one or more of the statutory powers. Ken-
Crest Services.*’

Supervisory Status of the Weekend Super visor

FACTS

LPN Karen Goodney, who started working at The Hermitage in 1993, was the
weekend supervisor from 1996 until her suspension on November 21, 2003*® The
position is currently vacant. At the time of her suspension, she worked from 7 am.to 7
p.m. on Saturdays and Sundays, aswell as 5 p.m. to 11 p.m. on Wednesday evenings.

As weekend supervisor, Goodney was the highest-ranking nurse & The Hermitage
on weekends, and Evans testified that Goodney had overdl responsibility for the facility.
She “supervised” the nurses, ensured adequate affing, asssted with nursing care when
necessary, and dedlt with any family issues or building maintenance issues that arose on
the weekend. Sheinvestigated incidents, such asfalls, set up lab services, and audited
charts. Goodney completed evauations of the LPNs and delegated eval uations of CNAS
to the LPNs. She met with the previous director of nurses about once aweek to fill her in
on things going on at the facility. She recelved a pay differential as weekend supervisor.

As weekend supervisor, Goodney was responsible for scheduling dl of the nurses
and CNAs a the facility, including their assgnment to resdents. Goodney testified that,
in doing S0, she was required to remain within the department’ s budget for nursing staff
and to complete forms for Medicare. Goodney prepared the schedule in two-week
intervas. For the most part, she assgned employees to work the same schedule every
week. Nurses and CNAs submitted requests for days off to her. She had to deny such
requests afew times, because she was unable to find a replacement without paying
overtime pay.*° If she still needed dots filled after posting the schedule, Goodney would

*° 328 NLRB 879 (1999).
*® Supra, ALJD at 669-670.
" 335 NLRB 777, 779 (2001).

*® Goodney was ultimately terminated on December 4, 2003. Her termination is the subject of a
pending unfair labor practice charge in Case 1-CA-41400.

* 1f Goodney denied an employee’s request for time off, the employee could try to find his or her
own replacement, so long as no overtime pay was required.
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post alig of available shifts so that saff could volunteer to fill them. Goodney found
replacements for “cal-outs’ that occurred on the weekend.

In addition, Goodney was responsible for ordering stock medications. This
involved reviewing alist of resdents on sock medications and giving alist of needed
medications to an employee in the central supply department. She performed summary
audits of medication sheets, which involved informing nurses of any missing informetion.
Nurses had seven days to complete the information or they could be “written up.” She
performed “AIMS’ testing on patients who were taking psychoactive medications.

One day in August, 2003, Evans, who was acting director of nurses at the time,
informed Goodney that Petroff had asked Evans to take over the scheduling and
assgnments. Evans said that it would be easier for her to handle it, because Goodney
was not present during the week to handle call-outs. (The task of scheduling nurses and
CNAs was soon after transferred to Staff Devel opment Coordinator Acciavatti, who
currently handlesit.) Evanstold Goodney that she would no longer order stock
medications, that RN Deborah Gordon would do the summary audits, and that the patient
care coordinators would perform the AIMS testing. Evans told Goodney that she wished
to free her up to work on the floor more. Nether Goodney’ stitle nor her pay differential
were taken away as aresult of her changein duties.>

Goodney testified that 90 percent of her thirty-hour workweek had been devoted
to the duties that were taken away from her. The following week, she telephoned Evans
to ask if she was being fired or her job diminated, but Evans said no, that she was only
freeing her up to do other things. Goodney testified that she e-mailed Evans to ask what
she should do on weekends, since she had been relieved of al her other duties. Evans
replied that she should help feed patients, do treatments, and help where needed, that she
was just another nurse in the building.>*

Goodney tedtified that, after her change in duties, she performed no duties that a
charge nurse would not perform. She did trestments, wrote nurang summearies,
administered medications, hel ped feed residents, helped CNAs with their work, gave
tours of the nursing home, and did areport for anew lab company. On two occasions,
Acciavatti listed her on the schedule as the secondary nurse on a unit, whereas Goodney
aways used to list hersdlf asthe “supervisor” on weekends.

On August 11, 2003, after she had notified Goodney of the change in her duties,
Evans sent Goodney an e-mall in which she gated, “If you are not on afloor you will be
supervising the house as we spoke of before and doing treatments.” 1n an August 21,

%% Goodney testified that she was never told she was no longer allowed to discipline employees,
but the record does not reveal what her role in discipline was, other than the fact that she issued
one warning to a CNA, described above.

°* Goodney testified that she does not have that e-mail from Evans, because she lost access to her
e-mail after her suspension in November.
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2003 e-mail, Evanstold Goodney, “[y]our role has had no significant changes except for
the schedule” 1n an e-mail to Goodney on August 28, 2003, Evans wrote, “I am meeting
with CNA’s and nurses today about punching out and taking only appropriate lunch

breaks and not leaving the floor without asking the nurse. | have had some problems
during the week. please keep an eye on the weekend...l am told that some CNA’s are not
doing rounds. Please check on w/edso.” Goodney testified that checking that CNASs do
rounds is something that LPNs do routinely.

On August 21, 2003, Evans sent to Goodney and ADON McDuffy alist of nurses
and/or CNAs whose evauations were due the following month, asking them to give the
gppraisasto Petroff for his review when they were done, before meeting with the
employees. Goodney ddegated some of them and completed one evauation of an LPN,
hersdf.

On one occasion after the change in her duties, a CNA asked Goodney to adjust
an assgnment, but she did not fed she could. Inan e-mail dated September 1, 2003,
Evans wrote to Goodney, “| understand that you were reluctant to change assgnments. It
isfineto change assgnmentsif you fed it isneeded.” Goodney testified that changing
assignments is something any LPN may do if he or she fedsit is needed.

In an e-mail to the new director of nurses, Gayle Sharigian, on October 1, 2003,
Goodney asked if it was okay to replace one call-out on the weekends, dthough the
generd practice was generdly not to find a replacement for just one absent CNA.

Goodney tedtified thet, in mid-October, she told Sharigian that she was unclear
what her job dutieswere. Shetold Sharigian that Evans had said she was to help feed
resdents, do trestments, and help out wherever needed. Sharigian confirmed that those
were her job duties and that, essentidly, she would be the extranurse in case of acdl-
out.

At the end of October, Sharigian announced that if afall occurred on aweekend
that required atrip to the hospital, the nurses were to report the incident to Sharigian.
Previoudy, the nurses had been required to report such incidents to Goodney.

By e-mail dated October 24, 2003, Evans asked Goodney to speak to the nurses
on the weekend shifts regarding any missing documentation needed for a®“mock” survey
to be donein anticipation of asurvey of the facility by a state agency. Goodney checked
the documentation and told the nursesto fill in missng information  She testified that
RN Deb Gordon performed that function as well, and that LPNs are responsible for
checking their own documentation.

ANALYSS
The Union takes the position that Goodney became a statutory supervisor when

she took the position of weekend supervisor in 1996, but it asserts that The Hermitage
gripped her of dl her supervisory dutiesin August 2003, after which she reverted to
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being a non-supervisory LPN. The Hermitage contends that the changes in Goodney’s
duties did not alter the supervisory nature of the weekend supervisor position,® in thet
Goodney could still discipline employees, evaluate LPNs, and change assgnments, and
sheretained her title and pay differentia throughout her employment.>3

| find that Goodney was a statutory supervisor until August 2003, by virtue of her
authority to schedule employees for work and gpprove their time off. When The
Hermitage took that duty away from Goodney in August 2003, it transformed the
weekend supervisor position into that of a nonsupervisory employee>* While Goodney
continued to evauate employees after the changein her duties, | have found, above, that
The Hermitage has failed to demongtrate that its performance appraisals have a direct
effect on wage increases or job status. Goodney’ s authority to change the CNAS
assgnments is no different from that of the LPN charge nurses, whom | have dready
found to be nonsupervisory employees. The only evidence regarding her rolein
discipline was Goodney’ stestimony that, after the change in her duties, she was never
told she could no longer discipline employees and a charge nurse' s testimony that
Goodney once issued awritten warning to a CNA. In the absence of specific evidence
about her authority to discipline, | conclude that The Hermitage has falled to demondrate
that her authority in this areawas any greeter than that of the LPN charge nurses, whom |
have found, for the reasons above, do not possess statutory authority to discipline.
Finaly, Goodney’ s retention of the title of weekend supervisor and a pay differentia
after the change in her duties are merely secondary indiciathat are insufficient, by
themsalves, to accord supervisory satus. Therefore, | find that the position of weekend
supervisor isthat of anonsupervisory employee, and | will incdludeit in the unit.

Accordingly, based upon the foregoing and the stipulations of the parties at the
hearing, | find that the following employees of the Employer condtitute a unit appropriate
for collective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regular part-time licensed practical nurses, including the
weekend supervisor, employed by the Employer at its Worcester,
Massachusetts facility, but excluding registered nurses, managers, guards
and supervisors as defined in the Act.

%2 The Hermitage asserts that the duties that were taken away from Goodney were largely
“clerica.”

*% The Hermitage also asserts that, even if Goodney reverted to an LPN position after the change
in her duties, al of the LPNs are statutory supervisors. As explained above, | have found
otherwise.

** In concluding that the change in the duties of the weekend supervisor transformed that position
into a nonsupervisory position, | do not rely on the fact that the weekend supervisor was no
longer to order stock medications or to do AIMS testing or summary audits, which were never
supervisory tasks to begin with.
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DIRECTION OF ELECTION

An dection by secret ballot shdl be conducted by the Regiona Director among
the employees in the unit found appropriate at the time and place set forth in the notice of
election to be issued subsequently, subject to the Board's Rules and Regulations. Eligible
to vote are those in the unit who were employed during the payroll period ending
immediately preceding the date of this Decision, including employees who did not work
during that period because they wereill, on vacation, or temporarily lad off. Employees
engaged in an economic strike, who have retained their status as strikers and who have
not been permanently replaced are dso digible to vote. In addition, in an economic
grike which commenced less than 12 months before the eection date, employees
engaged in such strike who have retained their status as strikers but who have been
permanently replaced, aswell asther replacements, are digible to vote. Thosein the
military services of the United States may vote if they agppear in person at the polls.
Ineligible to vote are employees who have quit or been discharged for cause since the
designated payroll period, employees engaged in a strike who have been discharged for
cause snce the commencement thereof and who have not been rehired or reinstated
before the election date, and employees engaged in an economic strike which
commenced more than 12 months before the e ection date, and who have been
permanently replaced. Those eigible shal vote whether or not they desireto be
represented for purposes of collective bargaining by Service Employees Internationd
Union, Local 2020, AFL-CIO.

LIST OF VOTERS

In order to assure that dl igible voters may have the opportunity to be informed
of the issuesin the exercise of the Satutory right to vote, dl parties to the eection should
have accessto alist of voters and their addresses which may be used to communicate
with them. Excelsior Underwear, Inc.;>> NLRB v. Wyman-Gordon Co.>® Accordingly, it
is hereby directed that within seven days of the date of this Decison, two copies of an
eection digibility list containing the full names and addresses of dl the digible voters,
ghdl befiled by the Employer with the Regiond Director, who shdl makethelist
available to dl partiesto the election. North Macon Hedlth Care Facility.®” In order to
be timdly filed, such list must be received by the Regiond Office, Thomas P. ONelll, J.
Federd Building, Sixth Floor, 10 Causeway Street, Boston, Massachusetts, on or before
January 28, 2004. No extension of timeto file thislist may be granted except in
extraordinary circumstances, nor shal thefiling of arequest for review operate to stay
the requirement here imposed.

% 156 NLRB 1236 (1966).
% 394 U.S. 759 (1969).

%" 315 NLRB 359 (1994).

19



RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a
request for review this Decision and Direction of Election may be filed with the Nationd
Labor Relations Board, addressed to the Executive Secretary, 1099 14th Street, N.W.,

Washington, DC 20570. This request must by received by the Board in Washington by
February 4, 2004.

/9 Rosemary Pye

Rosemary Pye, Regiond Director

First Region

National Labor Relations Board
Thomas P. O'Nelll, Jr. Federd Building
10 Causaway Street, Sixth Floor
Boston, MA 02222-1072

Dated at Boston, Massachusetts
this 21t day of January, 2004.

177-8580-8050
460-7550-8700

h:\r01com\decision\d0121704 (hermitage)(dde)(Ifs).doc
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